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Laurie Kash
76 Shepard Street
Rochester, NY 14620
November 6, 2013
Tel. 585‐244‐1206

Nirav R. Shah, M.D.
Commissioner
New York State Department of Health
Corning Tower
Empire State Plaza,
Albany, NY 12237
Commissioner Shah:
I am submitting for your attention the attached analysis I wrote charging the Rochester Office of the
Bureau for Long Term Care Services with partiality in their investigations of nursing homes in the
Rochester area.
As a New York State citizen, I am outraged that this impartiality resulted in a $25 million dollar burden
on the taxpayers of this state: the settlement resulting from a guilty verdict against the DOH (see
attached). As a daughter of a nursing home patient (now deceased), I am angry that this office did not
hold accountable the nursing home that caused my mother’s paralysis from the chest down.
Regarding my anger over the paltry DOH investigation in my mother’s case, I have already expressed all
the arguments to that office and their responses would be laughable if it were not such a tragic
situation.
I ask that you solve this situation for the sake of taxpayers and nursing home patients.
If you have some other conclusion after reading my analysis, please, feel free to contact me. I have a
wealth of additional documents, including eighteen depositions, to back my charge.
Sincerely,

Laurie Kash

Cc: James Cox, Medicaid Inspector General
Encl.

Partiality in Nursing Home Investigations by the Rochester
Office of the Bureau For Long Term Care Services of the New
York State Department of Health
October 22, 2013
By
Laurie Kash
The Rochester office of the Bureau for Long Term Care Services of the New York State
Department of Health (DOH) has not investigated nursing home care impartially. This
has resulted in flawed and biased work products and conclusions in at least two
investigations.
I came to this conclusion by comparing the products and outcomes of a DOH
investigation of Jewish Home of Rochester, against the products and outcomes of a
DOH investigation of Beechwood Restorative Care Center in Rochester. This
comparison is contained in Appendix A of this document. The investigation at the Jewish
Home of Rochester was precipitated by a complaint from our family concerning the care
of our mother as desribed below. The investigation at Beechwood Restorative Care
Center became public as a result of legal action.
Beechwood Restorative Care Center in Rochester
In August of 2013, current and former employees of DOH were found guilty of forcing the
closure of Beechwood in a retaliation against its owners, resulting in a 25 million dollar
settlement given to Beechwood’s owners. (See attached article, “13-Year Battle Ends in
$25M Settlement”, Democrat and Chronicle, 8/23/2012, by Gary Craig). Evidence was
successfully introduced demonstrating that state officials were mounting an attack on
Beechwood even before their investigation. Beechwood’s owners prevailed in their
argument that page after page of violations cited were typically minor or exaggerated.
Kash Family Experience with Rochester office of the Bureau for Long Term Care
Services
In 2006, our mother, Gertrude Kash, became paralyzed from the chest down while a
patient at the Jewish Home of Rochester (JHR) only three weeks after admission. She
was seeking treatment for delirium, incontinence, and physical therapy to reduce her risk
of falls. Her fall occurred while attempting to go to the bathroom in the middle of the night
as a result of staff neglecting to carry out a daily bladder catheterization. No required
bed rails or alarms were in place. In the two weeks following the fall, numerous
worsening symptoms alarmed the family, but were not diagnosed or treated by the
nurses or doctors. Only the outside intervention by her son-in-law, a physician,
diagnosed the exact spinal cord injury and demand for hospitalization. Below is the JHR
nursing note which best describes that intervention.

Entry in JHR Resident Status Sheet, 3/18/2006
"Nsp supervisor notified by charge nurse on floor that resident’s family ‘wants her
to see a neurologist today because her son-in-law who is a cardiac surgeon
assessed her and said she has a spinal cord injury'. While speaking to R.H. LPN
over the phone, resident’s daughter and son-in-law approached this writer about
above. Daughter stated 'my brother-in-law is a surgeon and he did a full
assessment on my mom and she has a spinal cord injury. You know this is all
because a nurse didn't straight cath my mom when she was supposed to and her
bladder filled up and spilled over. Then my mom fell. It's all the nurses fault'.
The son-in-law proceeded to tell me she has 'all of the symptoms of a spinal cord
injury, T7 to be exact.' He also stated this 'has caused her bilateral lower
extremity paralysis'. Family insists resident be sent to ER.'"
I filed a complaint with the DOH (see attached dated 4/5/2006) in which I described, in
great detail, the failures in care which caused our mother’s initial fall and subsequent
falls. This complaint brought numerous deficiencies to the attention of DOH including;
The deficiencies resulting in the falls that caused spinal cord injury; the
failure to employ prescribed fall prevention devices, and the failure to carry out a
prescribed bladder catheterization procedure.
The deficiencies in treatment for the symptoms of spinal cord injury; failure
to diagnose the symptoms of constipation, back pain, chest pain, stomach
distension, loss of ambulation, loss of feeling in her legs, trouble breathing,
worsening diabetes requiring insulin injections, failure to act on a CAT scan
showing fracture, and failure to notify the family of a fall and injury.
After pointing out so many failures in our mother’s care, we were shocked when DOH
found only one deficiency, the failure to catheterize my mother, and that they concluded
that “no actual harm” had been done as a result of this deficiency.
Below is the MRI of my mother's spine after she was sent to the hospital. How could
anyone rationally conclude that there was "no actual harm"?
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Gertrude Kash MRI showing severe spinal cord damage
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Fortunately, our family was able to use litigation as an alternative to the DOH
investigations to learn the full extent of the neglect and medical malpractice that caused
my mother's paralysis. Every issue brought to the attention of DOH in my complaint was
verified in the depositions of JHR staff and nursing home records.
DOH Communications to Our Family
Astonishingly, after their investigation, in two DOH letters to me, DOH defended their
inaction by actually exposing additional violations.
1. Letter from DOH dated March 26, 2008 defending their finding of “no actual
harm” resulting from the failure to catheterize.
-“In conclusion, the patient, who was at risk of falls, had several falls. Based on
these falls, in light of her osteopenia, she suffered a thoracic vertebrae fracture
with resultant involvement of the spinal cord resulting in paralysis.”
Here, DOH states that my mother was at risk of falls, yet JHR was not cited for
failure to take any measures to prevent falls despite the care plan calling for such
measures. Beechwood was given multiple citations regarding insufficient fall
prevention. JHR violated, at minimum, the following regulation resulting in actual
harm, and I would describe the violation and harm exactly as DOH described
my mother’s condition above.
DOH REGULATION: Requirement: F324 SS=G 483.25(h)(2) Requirement
QUALITY OF CARE. The facility must ensure that each resident receives adequate
supervision and assistance devices to prevent accidents.
2. Letter from DOH, Rochester Office, Office of Professional Medical
Misconduct dated December 14, 2006 defending the physician’s failure to act
on evidence of spinal cord injury.
-“We found no evidence of any reports provided to Dr. between March 14, 2006
and March 18, 2006 of any neurological compromise or instability of the fracture.
In fact, no requests were made by nursing staff to evaluate your mother
subsequent to her March 14, 2006 evaluation by Dr.”
Here, DOH states that the doctor was not informed by the nursing staff of her
deteriorating condition. Beechwood was cited multiple times for failure to notify the
physician. Again, JHR violated, at minimum, the following regulation resulting in
actual harm, and I would describe the violation exactly as DOH described it
above.
DOH REGULATION: Requirement: F Tag 281 483 20(d)(3) (i) Resident
Assessment.
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Contrast between Beechwood and Jewish Home of Rochester Investigations.
Initially, I could not understand how DOH could overlook such compelling evidence and
minimize a spinal cord injury as “no actual harm”. I could only speculate. When I
learned of the verdict and circumstances surrounding Beechwood however, I concluded,
as the jury did, that the Rochester Office of DOH was not an objective offce, rather they
went into investigations with bias. In my mother’s case, I believe their bias was to favor
JHR. To support this conclusion, I compared the findings of the two investigations. The
contrast between the two investigations can be seen by examining the evidence that
DOH used to support page after page of citations alongside similar evidence in my
mother’s case which did not lead to a citation. As mentioned previously, this analysis is
contained in the Appendix A, attached at the end of this document.
I have limited myself to using only information from our family’s correspondence to DOH.
I have chosen to do this to give the perspective of what DOH knew even before they
started their investigation.

In Conclusion
A jury found that DOH had formulated a plan to shut down Beechwood and executed
that plan by finding as many violations as possible. In his testimony to defend the DOH
findings, a DOH attorney testified:
"Pressure sore developments, non-physician ordered insertion of rectal tube,
non-physician ordered administration of non-emergency oxygen, unchecked falls
and falls not addressed with or without injuries, undelivered and unadministered
necessary medications, undocumented medical care, lack of assessment and
reassessment of resident’s needs, failure to notify physician when ordered to do
so, failure to call a physician with relevant information regarding a residents
changing condition – all of the above are not what I consider small or trifling
matters." Page 62 of Affidavit in opposition by Harold J. Rosenthal, Esq., sworn
to October 4, 2002 in the RECORD ON APPEAL, APPELLATE DIVISION FOURTH DEPARTMENT,BEECHWOOD RESTORATIVE CARE CENTER and
BROOK CHAMBERY vs. NEW YORK STATE DEPARTMENT OF HEALTH
Monroe County Index No. 3817/01
Many identical areas of medical and nursing neglect, when brought to the notice of the
Department of Health with respect to the Jewish Home of Rochester, were dismissed,
deflected, or suppressed.

Laurie Kash can be reached at 76 Shepard Street, Rochester, NY 14620. Phone 585244-1206.
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Appendix A – Comparison of Outcomes in the Investigations of
Beechwood Restorative Care Center of Rochester and the
Jewish Home of Rochester
Beechwood
Finding

Evidence supporting Beechwood
Finding

Family Complaint to
DOH April 5, 2006

F157 SS=D
NOTIFICATION
OF RIGHTS AND
SERVICES

A resident fell hitting her head.
Subsequent symptoms resulted in
the resident being sent to the
hospital. There was no evidence
the family member was notified
regarding the fall that required
intervention by the PA.

"On Monday, March 6,
2006 at approximately
7:45 A.M. my phone rang.
My mother called and said
she had a terrible fall and
that she was in terrible
pain."

A facility must
immediately
inform the
resident; consult
with the resident's
physician; and if
known, notify the
resident's legal
representative or
an interested
family member
when there is an
accident involving
the resident which
results in injury
and has the
potential for
requiring
physician
intervention
F281 SS=H
RESIDENT
ASSESSMENT.
This resulted in
actual harm,
which was not
immediate
jeopardy, for
Residents #5, #9,
#23 AND #28.

Contrast of Results
Both falls resulted in injury. The finding against
Beechwood was based on an overheard
complaint. No finding was made at JHR even
after a direct complaint by family supported by the
medical record.

"I found head nurse
manager. I asked her
what happened and why
was I not called. Why did
my own mother have to
call me?"

Resident #23 did not have his
indwelling catheter removed. The
resident pulled on the Foley and a
small amount of bleeding was
noted from penis.
Resident #5 missed a dose of
antibiotic, resulting in uncontrolled
elevated temperatures and transfer
of the resident to the hospital.
Resident #28 was found sitting on
the floor in the bathroom next to
her toilet. An x-ray of a swollen
ankle was performed. The x-ray
was not signed by the primary
physician. There has been no
follow-up evaluation of this injury
and it is not known if the physician
is aware of the outcome of the Xray or the current continuing pain.
Resident #9 suffered from
increased abdominal girth,
distention, and pain. The finding
states that the resident's bowel
status was not addressed. The
resident was admitted to the
hospital.

1. Informs the DOH of
vomiting and complaints
of back pain subsequent
to my mother's fall.

At Beechwood, a finding of actual harm was
determined as indicated by a small amount of
bleeding from the penis, elevated temperature
and constipation.

2. Informs DOH that JHR
was informed of continued
pain even after a negative
x-ray, no further
diagnostic testing was
performed.

At JHR, the finding states there was no actual
harm even though the complaint points out
contusion, pain, vomiting, abdominal distention
and constipation, and loss of ambulation leading
to paralysis. All these symptoms are in the JHR
medical record.

3. Informs DOH of
subsequent abdominal
distention and
constipation subsequent
to my mother's fall no
follow-up evaluation was
performed.
4. Informs DOH of the
steady decline in
ambulation subsequent to
initial fall.
5. Informs DOH that no
action was taken after a
CAT scan showing
compression fracture.

6

At JHR, the CAT scan result was also not signed
by the physician until three days after my mother
was sent to a hospital. It was also not known if the
physician was aware of the outcome of the CAT
scan.

Beechwood
Finding

Evidence supporting Beechwood
Finding

Family Complaint to
DOH April 5, 2006

Contrast of Results

F281 SS=H
RESIDENT
ASSESSMENT.

A review of nursing notes revealed
the resident received oxygen on
(redacted) but there was no
indication in the record of the
underlying reason for treatment
with oxygen.

“On March 10, I called my
mother to check in on her
and she cried out that she
could not breathe.” In my
mother's nursing notes
dated 3/11/06. "O2 Sat
86-90% RA o2 2L nc
applied > 94%." Later in
that same day, note states
"Res. c/o SOB - O2 sat 88%-89% RA O2
started@2LNC."

Beechwood is cited for having no record of
determination of underlying reason for oxygen. At
JHR, there is also no record of an effort to
determine an underlying reason, however, no
mention is made by investigators.

F324 SS=G
483.25(h)(2)
Requirement
QUALITY OF
CARE. The facility
must ensure that
each resident
receives adequate
supervision and
assistance
devices to prevent
accidents.

It was determined that resident #18
had full bed rails and a bed alarm
in place. The resident fell from a
toilet resulting in bruises and a skin
tear. It was determined that the
bed alarm had failed. Beechwood
was cited for not having an
assessment of risk of falls or a plan
in place to prevent future falls and
injury.

After informing in detail
two falls suffered by my
mother, I stated in my
letter, "I was concerned
that there was no bed
alarm and I informed the
head nurse.”

First, regarding severity of the result of the
incident, the Beechwood finding of harm was for
bruises and a skin tear. My mother suffered a
bruise, severe pain and paralysis. Yet, DOH
concludes "no actual harm."

F324 SS=G
483.25(h)(2)
Requirement
QUALITY OF
CARE. The facility
must ensure that
each resident
receives adequate
supervision and
assistance
devices to prevent
accidents.

Resident #28 was found in her
bathroom and reported she had
fallen from the toilet. She injured
her left ankle. It was determined
she did not have a fracture.
Beechwood was cited for having no
evidence of a plan to prevent future
falls, even though the nurse
manager told the surveyor that she
has been assigned to work on a
"Fall Protocol".

After relaying in detail two
falls suffered by my
mother, I stated in my
letter, "I was concerned
that there was no bed
alarm and I informed the
head nurse.”

First, regarding severity of the result of the
incident, the Beechwood finding of harm was for
an ankle injury. My mother suffered a bruise,
severe pain and paralysis. Yet, DOH concludes
"no actual harm."

This resulted in
actual harm,
which was not
immediate
jeopardy, for
Residents #5, #9,
#23 AND #28.
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Second, Beechwood was cited for not having a
documented assessment of risk of falls or a plan
in place. However, at least they did actually have
bed rails and an alarm. At JHR, my mother was
assessed for risk of falls, and a care plan calling
for rails and a bed alarm, yet neither was in place
to prevent either of her two falls. Also,
subsequent to her first fall, documented decline in
ambulation, no modification was made to address
any of this in her care plan. Yet, no citation was
forthcoming from DOH.

Second, Beechwood was cited for not having an
assessment of risk of future falls. At JHR,
subsequent to her first fall, and documented
decline in ambulation, no modification was made
to address any risk of future falls. Yet, no citation
was forthcoming from DOH.

Beechwood
Finding

Evidence supporting Beechwood
Finding

Family Complaint to
DOH April 5, 2006

Contrast of Results

F324 SS=G
483.25(h)(2)
Requirement
QUALITY OF
CARE. The facility
must ensure that
each resident
receives adequate
supervision and
assistance
devices to prevent
accidents.

Resident #29 had two documented
falls. The only plan related to falls
in her plan indicates she is to have
a lap buddy for periods of agitation.
When observed, the resident was
sitting quietly in a wheelchair with
no lap buddy in place. There was
no indication in the nurses’ notes
that she was agitated at the time of
either fall. The resident has not
been assessed for her risk of falls
at times other than during periods
of agitation and no plan has been
developed to prevent recurrence of
falls.

After informing in detail
two falls suffered by my
mother, I stated in my
letter, "I was concerned
that there was no bed
alarm and I informed the
head nurse.”

With Beechwood, DOH seems quite concerned
that the assessment of risk of falls seemed
incomplete, yet no harm was even done but at
JHR, no modification of the care plan was done
subsequent to a first fall and documented decline
in ability to ambulate. Additionally, although the
care plan called for devices to prevent falls, none
were employed by JHR. This was not addressed
by DOH investigators.

Resident was found on the floor in
her room under bed lying on her
right side. The complaint describes
a resident unsteady, leaning
forward when walking, very
unsteady and refusing to sit down
or go to bed. Additional reports of
lethargy and dozing. Prior to the
fall, was described as being
independently ambulatory and
active.

The entire four page
complaint describes our
mother's eerily similar
declining condition.

Beechwood was cited for not assessing the extent
of the patient's injury. DOH did not cite JHR for
not assessing the extent of my mother's injury. At
least at BEECHWOOD, they did do a neurological
test, none was performed on our mother by JHR.
See medical records of JHR.

F Tag 281 483
20(d)(3) SS=D

There is no evidence that the
resident was evaluated for a head
injury or other injury as a result of
her fall. There was no evidence
that the resident's physician was
notified nor, WITH THE
EXCEPTION OF ONE
NEUROLOGICAL CHECK
(emphasis added) noted on the
incident report as having been
done, was there evidence of any
neurological checks being done
after the fall. The resident's
change of condition (unsteady gait
and lethargy) following her fall was
not assessed to determine the
extent of her injury and provide
appropriate intervention.

8

Beechwood
Finding
Beechwood
Finding F324
483.25(h)(2)
SS=G

Beechwood
Finding F324
483.25(h)(2)
SS=G

Evidence supporting Beechwood
Finding

Family Complaint to
DOH April 5, 2006

Contrast of Results

A resident fell, complained of leg
and arm soreness and chest
discomfort under her breast. She
was transferred and admitted to the
hospital. Despite the facility staff's
knowledge that the resident was
getting up alone to go to the
bathroom, no interventions (such
as bedside commode, night light,
regularly assisted toileting, bed
alarm) were provided to reduce the
resident's risk of falls and injury.

My complaint describes
the two falls my mother
had, as well as that she
had pain in her sternum
and rib pain. She also had
extreme pain under her
breast. Additionally the
complaint states that the
night light was not fixed.
Even after a second fall,
there was still no bed
alarm.

Although I described to DOH a situation which
was eerily similar to Beechwood, no finding was
made regarding DOH failure to put in place fall
prevention measures. No mention was made that
the night light was not working. At least at
Beechwood, they sent the resident to the hospital
with similar complaints, particularly of pain in the
chest area. Had my mother been at Beechwood,
she would have been promptly sent to a hospital
and probably not have been paralyzed.

After a resident's fall, she was not
assessed for risk of future falls out
of bed and the preventative
measure listed on the incident
report does not appear on her care
plan.

My complaint describes
two falls and a failure to
have a bed alarm even
after the second fall
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A finding was found in the case of Beechwood, no
finding under the same circumstances at the JHR.
My mother’s incident report recommended telling
the resident to ask for assistance. This was not
only insufficient given that bed alarms should
have been in place from admission, the care plan
was not updated.

